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WHY SET UP A LIMITED COMPANY?1.
As a contractor, you will need to be aware of

and comply with IR35 legislation. It can be
very confusing.

Here we explain what you need to know.
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WHAT IS IR35?

IR35 is the legislation which most

concerns contractors.  

 

It’s designed to stop tax avoidance by

anyone who supplies their services via

an intermediary (such as a limited

company or a recruitment agency).  

 

It will be important to make sure you can

operate ‘outside’ IR35 before deciding if

limited company contracting is right for

you, as it will affect the amount of tax

you have to pay. 

 

 

While many people choose to use a PSC for reasons other than tax (added credibility,

protection from personal liability etc), IR35 legislation gives HMRC the ability to unpick

an arrangement they feel is being used for the wrong reason.

 

The legislation focuses on situations where the relationship between the contractor

and the end user is considered to be that of a traditional employee/employer set-

up.  Where this is the case, tax-related benefits that would be open to limited company

contractors, such as the ability to claim tax relief on a range of business-related

expenses, are closed and contractors have to pay almost all their income under the

traditional PAYE rules, a much less tax-efficient system.  

 

An assignment which is subject to IR35 is described as ‘caught’ or ‘inside’ IR35.  

 

Contractors who are ‘caught’ receive income for the assignment with a 5% tax-free

allowance to cover the expenses of running a business.  The remainder of their pay is

subject to National Insurance, income tax and other deductions, just like a regular

employee, though they are not afforded the same employment rights to benefits such

as sick pay, holiday pay, pensions etc.

IR35 was introduced in 2000 to ensure that a freelance worker
pays the correct amount of tax.  It was designed to stop people

who were in practice working like employees from setting up their
own limited company or Personal Service Company (PSC) in order

to pay less tax.
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Changing legislation

 

IR35 continues to be controversial legislation and there have been many high profile

disputes between tax payers and HMRC.  It is legislation which continues to evolve,

and case law sets new precedents regularly.

 

Changes to IR35 rules were introduced in 2017 affecting public sector contractors,

and similar amendments look set to be introduced in the private sector in 2020.  

 

A critical change being introduced in 2020 relates to responsibility for

determining IR35 status.  

 

While responsibility currently rests with you, the contractor or your intermediary

(your PSC), this will switch to the end engager under the new rules.

 

This means end engagers now need a more detailed understanding of IR35 legislation

and how it relates to the contracting resource they utilise, so don’t be surprised that

this issue is now higher on the agenda when seeking work.  

 

Our IR35 specialists can talk to you, your recruitment agency and end engagers about

any aspect of the off-payroll working rules.

 
 



HOW IS IR35 STATUS ASSESSED?

IR35 is the legislation which most

concerns contractors.  

 

It’s designed to stop tax avoidance by

anyone who supplies their services via

an intermediary (such as a limited

company or a recruitment agency).  

 

It will be important to make sure you can

operate ‘outside’ IR35 before deciding if

limited company contracting is right for

you, as it will affect the amount of tax

you have to pay. 

 

 

HMRC does provide an online assessment tool, Check Employment Status for Tax,

also known as CEST.  However, this itself has been subject to much criticism in recent

months.

 

When assessing status, it’s important to know that a rationale for deciding a

contractor is ‘outside IR35’ must be properly documented. You could face penalties if

HMRC successfully challenge your assessment.

 

Because of the complex nature of IR35, we would recommend that you use a

professional firm to assess status and to gather the necessary documentation to

prove that you took reasonable care in reaching your conclusion.  We provide a range

of IR35-related services to our clients, providing peace of mind and reassurance.  

It is possible for contractors to determine IR35 status although a
detailed understanding of the rules and how they would apply to
an individual’s particular circumstances would be required. You

may have already noticed that IR35 rules are not easy to
understand!

Broadly speaking, to decide if an assignment is ‘caught’, we need to examine both the

contracts in the supply chain and the actual working practices. This will indicate

whether this looks like an employee/employer relationship, in which case it would be

considered ‘caught’ by IR35. 

Criteria for IR35 assessment



STATUS ASSESSMENT CONT'D
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If it is If it’s considered a business-to-business relationship, then it would not be

‘caught’ by IR35. Part of the issue comes down to whether your role is subject to

Supervision, Direction and Control (SDC). If it is subject to SDC, and you have little

autonomy in the role, then it’s likely that as far as the control test is concerned, the

assignment would be considered ‘caught’. There are lots of considerations, including:

 

           Mutuality of obligation (‘MoO’) 
This is the principle that an employer and employee are obligated to each other. For

example, if the employer is obliged to supply a continuing opportunity to work, or to

pay a notice period if no work is available, and if you as the contractor are obliged to

serve a notice period. If there are not these types of obligations on both sides, then

there is no MoO and you would not be ‘caught’ by IR35.

 

            Right to substitution 
The organisation requesting the assignment can make only reasonable demands

regarding a substitute, such as a particular trade credential or level of experience. If

you can offer a substitute for your role, then your assignment would be considered

‘outside IR35’. Importantly, this isn’t the same as an agency making a substitution –

the contractor/their PSC should be making the substitution happen.

 

            Supervision, direction & control
To be ‘outside’ IR35, a worker should not be controlled in how they deliver the

assignment.
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         Financial risk 
If the worker could suffer financial loss then that would be another indicator that they

are not subject to IR35. Do they need insurance? If work is not completed

satisfactorily, will they have to put it right, without charging or being paid for those

corrections?

 

 

          Behaving like an employee 
If the worker behaves like an employee, if they’re on the holiday rota or use a lot of

end user equipment, for example, then they could be considered ‘caught’ by IR35.

 



 
 
At present, private sector contractors and their intermediaries (their PSCs) are
responsible for determining IR35 status and ensuring compliance.   
 
However, the forthcoming reforms to off-payroll in the private sector would switch
responsibility to the end engager.
 

RESPONSIBILITY FOR COMPLIANCE

This means end engagers now need a more detailed understanding of IR35 legislation
and how it relates to the contracting resource they utilise, so don’t be surprised that this
issue is now higher on the agenda when seeking work.  
 
Our IR35 specialists can talk to you, your recruitment agency and end engagers about
any aspect of off-payroll working rules.



WHAT IF YOU ARE 'CAUGHT' BY IR35? 

IR35 is the legislation which most

concerns contractors.  

 

It’s designed to stop tax avoidance by

anyone who supplies their services via

an intermediary (such as a limited

company or a recruitment agency).  
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- Negotiate a higher rate of pay -

If your assignment is ‘caught’ by IR35 you will have to pay more tax than if it was not subject

to the rules.  Whilst you may be happy to accept a lower take-home pay, you could seek to

mitigate the impact by negotiating a higher rate of pay with your end client.

 

- Take on a mix of contracts -
Another option is to look at taking on additional contracts which are not subject to IR35, that

way you mitigate some of the impact on your take-home pay.
 

- Become an employee -

You might consider joining your end hirer as a regular employee, if they will make that option

available.  Whilst you will still pay tax like a regular employee, you will have access to

employment benefits such as holiday pay and sick pay.  There may be an impact on your

overall rate of pay when becoming a permanent employee.

 

 - Join an Umbrella company -
An Umbrella operates as your employer, and because they tax your income at source, this

removes the ‘risk’ of IR35 assessment from the organisation(s) providing your assignments.

When you work this way, you’re considered an employee of the Umbrella company, and taxed

via PAYE.  With a compliant, FCSA-accredited Umbrella, you enjoy the flexibility of being a

contractor whilst also having employment rights such as sick pay, holiday pay and access to a

company pension.
 

If all the assignments you are carrying out are caught by IR35 or
the off-payroll rules, then you will need to consider your options.
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When considering which option may suit you best, it’s important to get detailed pay

illustrations to show all the deductions and tax payable for the different ways of working, so

that you know exactly what to expect.
 

 

Penalties for non-compliance
If you do not comply with IR35 rules, you can be charged interest and penalties on any

Income Tax or National Insurance Contributions owed.  HMRC makes it clear that the

penalties can be more severe if the rules were deliberately ignored. If you disagree with your

end client’s decision about your IR35 status, you should take expert advice.  We regularly

review status for contractors to help determine whether the rules have been appropriately

applied. 

 

If, once you’ve taken advice, you wish to pursue the matter further you should put your

rationale for challenging IR35 determination in writing and seek a discussion with your end

client.

 

Challenging your IR35 status
If you disagree with your end client’s decision about your IR35 status, you should take

expert advice.  

 

If, once you’ve taken advice, you wish to pursue the matter further you should put your

rationale for challenging IR35 determination in writing and seek a discussion with your end

client.

 



Find out more
 

www.jsagroup.co.uk
 

01923 257 257

Our specialist contractor accountants are here to answer any

additional questions you may have.  

 

We provide:

- IR35 assessments when you join JSA - 

- Review of IR35 status each time you switch contracts -

- Advice and guidance on all aspects of IR35 - 

  

 


