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Executive summary 

The flexible workforce in the UK was acknowledged by the Taylor report into modern 

working as a key strength of UK Plc.  Many of these workers are the deliverers of change – 

working in technology, innovation, and other areas where doing things in new and more 

efficient ways are their bread and butter.  These workers are at the cutting edge of work 

and provide many businesses with their competitive edge.  

There are significant concerns across the freelancer and contractor sector around the recent 

reforms to off-payroll working in the public sector, and rushing now to roll out the same 

changes to the private sector in April 2019 is not necessary or sensible, given the lack of 

comprehensive evidence assessing the success or otherwise of the public sector changes. 

The changes made also have significant problems associated with them and these need 

resolving, again before any further roll-out.  These problems were made much more serious 

by the accelerated timescale used – which should be avoided if any further roll-out is 

envisaged. 

Implementing such significant change, without a robust evidence base, at exactly the same 

time moment as Brexit takes hold, would be highly irresponsible.  

The right way forward is to collect more, better, evidence, use data already held for smart 

enforcement activity, and take any further action over a sensible timescale.  The UK’s 

productivity depends on it. 
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Summary response 

I welcome the opportunity to comment on the consultation document issued by HMRC and 

HMT on 18 May 2018, regarding the possible rolling out of reforms to off-payroll working 

already applied to the public sector, to the private sector in the future. The consultation 

includes an ‘early evaluation’ of the public sector reforms and invites suggestions for the 

best way forward in the private sector. 

The business for which I work, JSA, is a fully accredited member of the FCSA (the Freelancer 

and Contractor Services Association).  In my work with the FCSA I have contributed to their 

consultation response which provides much more detail on a suggested alternative proposal 

to a straightforward roll-out to the private sector of the public sector reforms, and factual 

analysis of the available data on self employment and flexible working.  This analysis raises 

serious questions about the assumptions made by HMRC and HMT about the amount of 

money a) apparently being underpaid by the flexible workforce, and b) the amount of 

money ‘generated’ by the reforms in the public sector. I would direct any reader to review 

the FCSA response, and its appendices in detail, and I will not repeat that detail here.  

 I will therefore focus on summarising my concerns on the proposed rolling out of reforms, 

particularly on a timescale that might include April 2019 as an implementation date. There is 

no doubt that there are many reasons to believe the rules as they are do not work well 

enough in the private sector.  However, this does not justify change for change’s sake.  

What is needed is the right change, backed by sufficient, credible evidence. 

April 2019 is too soon for a change of this magnitude 

International payment systems will need many months of development to allow the 

‘payrolling’ of invoices which the legislation requires.  There will be a higher incidence of 

workers continuing to use their companies in the private sector, as they move from 

assignment to assignment, where there can be expected to be more variation in working 

methods than in the public sector, and therefore more variation in status assessments.   

International financial systems were not affected in any volume in the public sector changes 

as the public sector by nature operates on these shores.  This work cannot be completed by 

April 2019 if changes are announced in the next budget, in November 2018, which is the 

earliest possible opportunity for confirmation of any changes. This will require manual 

intervention for every single transaction.  This will cause a huge administrative burden to 

businesses operating in the UK, compared to the rest of Europe, as we enter a post-Brexit 

era.  This is a very bad message for global business, and totally unnecessary, as a delay is 

sensible, to allow a good, evidence-based decision to be made around the finer points of the 

legislation. 

There are concerns over the ‘external assessment’ of the changes in the public sector. 

Firstly, no contractors (the people who were being paid for the work) or their service 
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providers (payroll companies, employment agencies, other intermediaries) were consulted 

in writing the report at all, which seems highly inappropriate. Secondly, the information 

gathering was completed only a few months after the changes took place.  A full impact 

assessment should be completed before further action is taken.  In addition, workers 

whose income was being processed through their own limited companies have in some 

cases now started receiving income through payroll. This change accelerates tax receipts.  

The increase in tax receipts is being reported by HMRC as income, without acknowledging 

the inevitable decrease in other tax receipts down the line.  This is not a true reflection of 

the impact of the reforms, and until we have this information, it is not appropriate for any 

conclusions to be drawn about the success, or the value of the success, of the reforms in 

the public sector. 

This information will be available in due course – so rushing to April 2019 for 

implementation is not necessary, and given the possible impact on UK productivity 

(especially while Brexit progresses) also seems unreasonably risky. Other tax reforms have 

been delayed – this is not an unusual reaction to the very unusual circumstances in which 

the country finds itself. 

April 2019 is also the date of Brexit and Making Tax Digital for VAT 

It does not make sense to go ahead with additional, and significantly impactful changes 

before a full impact assessment has been completed, at the same time as the above.  IR35 

as originally introduced has been around for almost twenty years.  We can wait at least 

another year while comprehensive evidence around the real, net impact of the changes in 

the public sector is gathered and published. 

The external report has attracted much criticism 

A report which suggests that a controversial reform was overall successful is bound to be 

derided by some in the sector. So the existence of criticism is to be expected.  

However as noted above, large parts of the supply chain, including the workers themselves, 

were not consulted in researching this report. The report makes assertions such as ‘the 

majority of the public sector was making case-by-case status assessments’, when the 

majority of was publicly confirming that it was making ‘blanket assessments’ instead – 

indeed it was the policy of many public sector bodies.  It is therefore hard to accept the 

picture painted by the report. 

There is a good volume of other data regarding the report and information on the ‘savings’ 

made in the FCSA response to this consultation.   

Rushing in the public sector was a cause of a large amount of the difficulties experienced 

In our business and elsewhere we saw evidence of a number of workers moving to non-

compliant payroll providers as the reforms came in – that is, companies calling themselves 
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umbrella companies, who were not deducting the full amounts of tax and national insurance 

from workers, so inflating their take home pay, but leaving the workers open to problems 

with underpaid tax in the future.  Many umbrella companies do operate properly, but a 

significant number were established as the public sector changes came in, and a good 

number of those do appear to be using non-compliant practices. 

The number of workers attracted to these schemes was greatly increased due to the lack of 

information workers were given in the lead up to the changes.  The changes took many by 

surprise, and then faced with the impact of lower take home pay, and a lack of visible 

enforcement activity, some made ‘bad’ decisions.   

While I do not support those bad decisions, the volume of them was doubtless significantly 

increased by the timetable used in the public sector. The timetable should not be repeated 

in the private sector. HMRC and others should be encouraged to put out information for 

workers and publicise their enforcement activity so that workers are not tempted by ‘too 

good to be true’ returns, long in advance of any further changes.  The non-compliant service 

providers need to be dealt with, visibly.   

A lack of visible enforcement is making the problem worse 

An entity that pays a PSC will be subject to the Quarterly reporting requirements.  A PSC 

running a small payroll, which may be inappropriate if they should be operating as ‘inside’ 

IR35, will be submitting payroll RTI reports. Smart targeting of enforcement action, using the 

already available quarterly reporting information, and the RTI reports provided by worker’s 

limited companies, would allow targeted, risk based enforcement action.  Given the size of 

the ‘tax gap’ that HMRC and HMT seem to believe exists, it is surely sensible to use the 

information already available to target resources. It is not reasonable to say that 

enforcement is too costly. A lack of visible enforcement action promotes non-compliance, 

and it will continue to do so, new rules or not. 

The CEST tool offered to end users is not in line with case law 

This issue has been widely discussed in the sector.  Case law does not accept that a contract 

means mutuality of obligations is present sufficient to indicate employment.  Recent cases 

seem to show that HMRC think it is.  The CEST tool does not address MOO as a result, 

because the people who built the tool were told to leave it out.   

Therefore, as CEST is offered as a good way for a party in the supply chain to establish 

status, it must be improved.  Of course, its use is not required by the legislation.  But the 

rush around implementation meant that its use was effectively ensured.  A more credible 

tool must be provided, and the existing one withdrawn, before any further reforms are 

introduced. 

The private sector, in particular SMEs, need time to recruit and train  
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In the public sector, many organisations found they did not have the expertise needed to 

comply with the reforms, around employment status.  The CEST tool was used, but is 

controversial as noted above.  (The rushed timetable increased its use of course).  

As most businesses in the UK are SMEs, they will need time to react to the proposed 

changes and experience in the public sector would suggest that this work will take 

significant time. In addition HMRC and others should carry out publicity campaigning to 

educate small businesses, and workers, about the changes, and the implications of using 

non-compliant providers. 

The numerous consultations require a unified, long term approach to be successful 

There are currently consultations in progress on transparency in labour supply chains, and 

employment status overall.  These issues are all related – for example transparency in the 

supply chain, if enforced, would greatly reduce the opportunity for non-compliant providers 

to benefit from the introduction of further reform, because if the transparency rules are 

drafted well enough, it will be very easy for a worker to indentify if all of their income is 

being taxed correctly.  

It would be sensible, and much more likely to produce reform that stood the test of time, if 

these issues were considered together, rather than separately. Employment law and tax law 

are already complicated, and this approach might help reduce at least some of this 

complexity. 

Decision liability 

The current rules in the public sector do not sit the liability for a wrong decision with the 

decision maker.  The rules around exchanging information about the decision are also not fit 

for purpose. This needs correcting in the legislation, and before any further roll-out is 

considered. 

Employment law versus tax law 

The current rules reinforce and do not address the mismatch of tax and employment law. 

This does not lend itself to clarity and public understanding.  A joined up approach may 

assist, as noted above. This should be considered before any further roll-out. 

Other options ruled out of scope 

Other options, such as some kind of special contractor limited company, or a version of 

employers NIC for end users to pay, rather than an amount which regularly is pushed down 

the chain to the worker (made worse by a lack of transparency) have been ruled out of the 

consultation as ‘out of scope’.  Some of the justification for this is that they would require 

changes to the tax system.  If these changes would work, why would they not be sensible to 

consider? 
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Contact information 

For more information about any of the issues in this response, please contact  

Chris James 

Head of Accounting Operations 

JSA Group 

chris.james@jsagroup.co.uk 


